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OPI NI ON
HALL, G rcuit Judge:

Inthis civil rights action against her former supervisor and the
per -

son hired to fill her position at a state agency, Peggy S. McCrerey
clained that the decisions tofire and replace her were politically
notivated and that her First Amendnent rights were thereby
vi ol at ed.

The district court granted summary judgnment to the defendants, and
we now affirm

The Virginia Departnent of Professional and Occupational Regul a-
tion (DPOR) oversees eighteen regul atory boards, the nenbers of
whi ch are appointed by the governor. DPOR sets regulatory policy,
adm ni sters regul ations, provides staff support for the various
boar ds,

and serves as a |liaison between the boards and the governor.
McCrerey had been DPOR s Administrator for Regul atory Prograns
for two and a half years when she was fired in July 1994 by Ray
Al'l en, who had recently been appointed director of DPOR A new
position of Chief Deputy Director was then created and posted, but
McCrerey was not one of the two people interviewed for the
posi tion.

I nstead, the job went to Jack Kotvas, who had been active in the
cam

pai gn of the then recently el ected Republican governor. McCrerey is
not active in any political party.

McCrerey sued, claimng that her termnation and Kotvas's hiring
were politically notivated. Inruling onthe defendants' notion for
summary judgnent, the district court assuned the cl ai med political
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notive behind both of the job decisions. However, the court also
found that political affiliation was an "appropriate requirenent”
for

t he jobs in question and, therefore, that the patronage enpl oynment
decisions at issue were not unlawful wunder the Elrod-Branti
doctrine. 1

McCrerey v. Allen, 925 F. Supp. 1123 (E.D. Va. 1996). MCrerey
appeal ed. 2

Notwi t hstanding Allen's and Kotvas's argunments, both bel ow and
on appeal, that the disputed personnel decisions were based on
nerit,

we agree with the district court that it nust be assumed for
sunmmary

j udgment pur poses that McCrerey's | ack of Republican Party affilia-
tion was a significant factor in both enpl oynment deci sions. See id.
at

1135-36. In accordance with Branti, 445 U.S. at 518, the district
court

shifted its focus to whether the State had nmet its burden of denon-
strating that political affiliationwas an "appropriate requirenent
for

the effective performance” of the positions at issue and deci ded
t hat

t he burden had been net. 925 F. Supp. at 1136.

Except for sone isolated statenents in the "Statenent of Facts”
section of her opening brief, MCrerey has nmade no effort to
explain

why political affiliationmght not be an "appropriate requirenent”
for

ei t her position, and she does not argue on appeal that the district
court

erred in finding that the two positions in question"involve[d]
i ssues

on which there is room for political disagreenment on goals and
their

i mpl emrent ati on.
t he

one hand declare through its legislature that political
consi derati ons

shoul d not enter into personnel decisions about a given job, and
t hen,

on the other hand, violate that same |aw and be heard to argue
t hat,

as a matter of fact, political affiliation is 1indeed an
"appropriate

requi rement” for that sane job

Id. Her only argunent is that the State cannot on

The district court considered the state |aw --"Al though neither
state policy nor state | awdefining a position as requiring--or not

1 Elrod v. Burns, 427 U S. 347 (1976); Branti v. Finkel, 445 U. S.
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(1980) .

2 The district court alternatively ruled that Al en and Kotvas were
enti -

tled to qualified imunity. In |ight of our decision to affirmon
t he

Elrod-Branti basis of the district court's decision, we do not
reach i mmu-

nity issue.




requiring--partisanpolitical affiliationcontrols the Elrod-Branti

anal -

ysis, it is afactor to consider in assessing whether a positionis
wi thin

the protective anbit of the doctrine” (925 F.Supp. at 1137
(citations

omtted)) -- but ruled that "the factors which the federal

constitu-

tional anal ysis nust take i nto account override the countervailing
i nfluence of the state | aw and policy statenments on which McCrerey
relies.” Id. at 1139. However, MCrerey wants nore than deference
or a presunption accorded the state anti-patronage |aw, she
cont ends

that the agency's violation of state law in her case effectively
pre-

cludes a judgnent in the State's favor.

McCrerey explains that she does not nmean to assert that "state | aw
Is legally determ native, but that where state | aw unanbi guously
renounces any relevant state interest, it |leaves the State with an
i nsur -

nountable evidentiary hurdle.” Appellant's brief at 24 n.5
(enphasi s

inoriginal). This evidentiary sl ant was apparently not articul at ed
as

such below, although the district court culled an anal ogous
contention

fromMCrerey's opposition to the summary judgnent notion: "Al-

t hough not articulated inthis form the result sought by McCrerey
perhaps is that the defendants are estopped from claimng the
pr ot ec-

tion of the Elrod-Branti doctrine because of the provision of state
| aw

and the policies cited earlier . . . ." 925 F. Supp. at 1138 n. 8.
However

the argunent is characterized, its core is the sane-- when the
State

has specifically determned that political affiliation my not be
con-

sidered with regard to a given job or class of jobs, then state | aw
does

i ndeed effectively control the First Anmendnent issue.3 We agree
with

the district court that state |aw cannot control the analysis
because

"the content and scope of federal constitutional rights are matters
of

federal constitutional law " 1d. at n. 7.

3 "In making a patronage-based decision against McCrerey in open
Vi o-

| ation of Virginialaw the Defendant/ Appellees forfeited whatever
claim



to the Elrod-Branti exception they mght otherwi se have nade"
(appel -

lant's brief at 20); "[The State] is foreclosed by its own binding
state pol -

icies from neeting its evidentiary burden of denonstrating a
compel i ng,

countervailing state interest to offset McCrerey's First Anendnent
right" (appellant's brief at 22) (enphasisinoriginal); "The State
sinmply

can not nmeet its burden to establish an interest that outweighs
McCrerey's First Anendnent rights when state |aw specifically
renounces any such interest" (appellant's brief at 24).
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The role of state lawin the Elrod-Branti analysis has not been
explained with a great degree of precision. Conpare Stott v.
Hawor t h,

916 F.2d 134, 142 (4th Gr. 1990) (noting that a state | aw making
cer-

tain positions exenpt fromcivil service protection“create[d] a
pre-

sunption at |aw that discharge or denotion was proper"” (citing
Savage v. Gorski, 850 F.2d 64, 69 (2d Cr. 1988)), with Akers v.
Caperton, 998 F.2d 220, 225 n.7 (4th Cr. 1993) (noting, in a case
I nvolving a state statute that specifically providedthat politica
affilia-

tion was an inportant requirenent for the position of highway
super -

I ntendent, that "legislative findings are given deference"). State
| awmakers, who are quite capable of enacting patronage-influenced
enpl oynent statutes, cannot supplant the El rod-Branti doctrine. W
find no basis for establishing a per se or"absol ute deference” rule
when the disputed enpl oynent decision conflicts with the state's
| eg-

I slative determ nation. See Rouse v. N elson, 851 F. Supp. 717
723- 24

(D.S.C. 1994) (rejecting argunent that anti-patronage statute be
gi ven

"absol ute deference").

The district court correctly noted, and we now enphasi ze, that
whet her a patronage- based di sm ssal viol ates the First Anendnent is
ultimitely a question of federal law. W reject MCrerey's
i nvitation

to establish a different rule where anti-patronage statutes are
i nvol ved.

AFFI RVED






